
. 

(h) Cauital Remanizati~n. Merger or Sale of Assets. If at any time ox from 
time to time them shall be a capital reorgani2ation of the Common Stock (o&m than a 
subdivision, combination, recapitalimtion, reclassification or exchange of shaw provided for 
elsewhere in this Section 5) or a mergex or wmolidation of the Corpmatiix~ with or into another 
corpmtion other thatt a merger or rcmgadization involving only B change in the state of 
incorporation of the Corporation or the acquisition by the Corporation of another business where 
the Corpmation survives as a going concem. or the sale of au or substamially all of the 
Co&mtlon’s capital stock 02 assetJ to any other person. then, as a pat of such mor&xx&tion. 
merger. or consolidation or sale. provision shall be ma& so that the holders of the Suit B 
ConvatibIe PreEclrsd Stock &all thereafter be entitled to receive upon conversion of the Series 
B Convertible Preferred Stock the per share kind and amount of consideration received or 
mceivablc (including cash) upon such merger, consolidation or sale, to which such bolder w&d 
have been died lf such hoIda had ~onVClted its shares of Series B Convertible Preferred 

. Stock immediately prior to such capital reorganization, merger, consolidaim~ or sale. In any 
such case, appropriate adjustment shall be. made in the application of the provisions oft& 
Se&m 5 to the end that the pisims of thts Section 5 (including adjustment of the Series B 

‘Applicable Conversion Value then in effect and the number of shares of Common Stock or orher 
securltiw issuable upon conversion of such shares of Smics B Convcmblt Prcferrcd Stock) shall 
be applicable after that event in as nearly cquivaknt a -as may be practicable. 

(0 CertiEcatc as to Adiustmems: Notice bv Comoratim.. In each case of an 
adjostmat or readjustment of the Series B Applicable. Conversion Rate. t!x Corpcnation at its 
cxpse will furnish each bolder of Series B Convcrtiblc Pzf.zmxI Stock with a ccaificatc 
prepared by the Treasurer or Chief Financial Officer of the Corp.omtion. showing snob 
adjustment or readjustment, and stating in detail tbc facts upon which such adjusbnent or 
mdjumnent is based 

ti) Bx&pe of Conversion Pxivilene. To exercise its conversion plivilegr., a 
bolder of Series B Convertible Prcfaed Stock shall surremler the catiticate or certificates 
representing the sham beiig converted to the Corporation at its principal office, and shall give 
written notice m the Corporation at that oftim. that such hokkz elects M convert such shares. 
Such notiw shall also stat= the name. or names (with address or &dresses) in which the 
cectificatc or certifice for slxues of c ommoa Stock issuable upon such conversion shall be 
l.wmi The cedkatc or cmtiticatm for shares of Series B Convenible Prefened Stock 

3umndercd for conversion shatl be accompanied by proper assignment thereof to the 
Corporation or in blank. The date when such writteD notice is received by the Corporation, 
to@her with the certificate or catificatm representing the sharea of Series B Comwtiblc 
Prcferrcd Stock being convcrtcd, shall be the “Conversion Date”. As promptly BS practicable 
after the Conversion Date. the Corporation shall issue and shall deliver to the holder of the shares 
of Series B Convertible Preferred Stock being converted, or another person on its w&en order, 
such certificate or certiticates as it may request for the number of whole shares of Common 
Stock issuable upon the conversion of such shares of Series I3 Conwtiile Preferred Stock in 
accordance with the provision! of this Section 5. and cash, as provided in Section 5(k), in respect 
of any fraction of a sha of Common Stock issuable upon such convwsion. Such convwsion 
shall be deemed to have been effected immcdiat~ly prior to the close of business on the 
Conversion Date, and at such time the rigi& of the holder a~ holder of the converted shares of 
Setie.s B Convertible Preferred Stock shall cease and the person(s) in whose name(s) any 
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c&i&-am(s) for shares of Common Stock shall be issuable upon suchconversion sbalJ be 
deemed lo have become the holder or holders of rwcxd of ~JE shares of Common, Stock 
rcprescnted tlzreby. 

Cd Cash In Lieu of Fractional Shares. No fractional s&es of Common Stock 
or scrip representing fractional shares SW, be issued upon the conversion of shams of Sties B 
Convertible Preferred Stock. Instead of “y fractional shsw of Common Stock which would 
othenvise be issuable upon conversion of Series B Convertible Preferred Stock, the Corpmation 
shall pay to the holder of the shares of Series B Convertible Prefened Stock which wcze 
cottveated a cash adjnstment in respect of such fractional shares in an smount equal to the same 
fractionofUlematketpriec~shareofthcCommonStocL(asdearminedinareasonable 
matmer ptweribed by the Board of Directors) a( the close ofbasixss on the Conversion Date. 
7%~. ddrmination as to whether or not any fractional shams of SerJes B Convutible Preferred 
Stock sbslJ be munded up shall he’made with respect to tbc aggregate munbez of shares of 
Series B ConveztMe Preferred Stock being converted at any one time by any h0lde.r thereof, not 
with respect to each sham of Series B ConvertibJe PrefuTed Stock being coavertuL 

0 Partial Conversion. In the event some but not all of the shares of SericsB 
. Convextible preferred Stock represented by a certificate@) su- by a’bokiez me converted. 

the Coqmation shalJ execute and ddivcr to or on the order of the ho&x; at the expanse of the 
C~qmratiot~, a stew certificate rqxesentittg the number of shares of Series B Convextiile 
Prdemed Stock which were not coavcrted. 

(mm) Reservation of Common Stock. The Coqa-atJon shall at sll times resexve 
and keep avaiJabJe out of its authorized but unissued shares of Common St=+ solely for the 
purpose of effecting the conversion of the sbsrw of the Series B Convertible Preferred Stock, 
SUCJI number of its shares of commbn Stock as shall from time. to time b&sufJicieat to effect the 
conversion of all outstaeding shares of the Sties El Convertible Pnsferred Stock (including any 
shams of Saries B Convertiile Prefened Stock represeeted by any warrants, options, subscription 
or purchase rights for Series B Convertible Preferred Stock), aad if at any time the number of 
authotied but unissued shares of Common Stock sbaJJ not be snfticient to effect the cnnvers~oo 
of all th,% omstaeding shares of the Series B Convertible Pmfened Stock (including any shares 
of Series B Convertible Preferred Stock represented by any warrants, options. subscriPtions or 
purchase rights for such Prefcmzd Stock). the C3rporau’on shaJJ take such action as may be 
necessary m in- its authorized but unissued shares of Common Stock to sud, number of 
shares as shall be sufficient for such purpose. 

(4 No Reissuance of Preferred Stock No share or shsres of Series B 

. CoavntibJe Referred Stock acquired by the Corporation by mason of [redemption,] purchase, 
convcasion or otbenvise shall be reissued, and aJJ such shares sJmJJ be caaceJlcd, retJnzd and 
dinatad from the shares whicb,tbe Corporation shall be autJ&aed to issue. The Coqwation 
shall from time to time t&e such appropriate corporate action as may be necessary to reduce the 
authorized number of shsres of the Series B Convertible Preferred Stock. 

6. Redem~tioq. The Series B Convertible preferred Stock is not redeemable. 

7. Rest&ions and Limitations. 
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(a) Cornorate Action: Amentient. At any time when shares of Sties B 
Convcrtibk Preferred Stack are outstanding, except whare the vote or written consent of the 
holders of a greater number of shams of tbc Cc+ration is required by law or this Certiticate of 
Incorporation. and in addition to any other vote r&red by law, without the written consent of 
the holders of at least a majority of the thm outstanding Sties B Convwtible Preferred Stock 

’ (with each share being entitled to one vote) given in writing or by vote at a meeting consenting 
or vuthg (as applicable) separately as a series, the Corporation will not amend its Ceriificate of 
Incotpmatiau 01 by-laws if such aaxndment would materially adversely affect any of the rights, 
pnfercnce.s, privilcscs of or iitiias provided for herein of any shares of Series B Ccmvertible 
Prcfmed Stock. Witbout limiting the genera& of the foregoing, the Cxpamti00 will not 
amend its CatiEcate of Incxxpomtion or by-laws without the approval of at least a tijcaity of 
the then outstanding shai-es of Series B Convertiik Pmfcxred Stock to: 

(8 callie the c3xpmtion to redeem. repurchase or otherwise aquim 
for value (or pay into or set aside for a sinking fund for sucbparpaw), any share or shares of 
common smck other than a redemptiw, repurchase or oti acqnisition for cash Of unvested 
sham m&r the forfeiture provisions of the Corporation’s stock option. restricted stock or c&or 
equity compensation plans or agreements or any shares of Series B Convertible Preferred Stock 
whkh is offered pm rata to all holders thereof; or 

(ii). authorize or issue. or obligate the C!cipomtic~n to titbotizc or issue, 
additional shams of Preferred Stack senior to the Series B Cowenible Preferred Stock with 
respect to liquidation preferences, dividend right% voting rights or redemption rights; or 

(iii) in-e or decrease (except ret&net following conversion) the 
. authorized numba of shams of Series B Conve&le Preferted .%&or reissue shares of Series 

B Convextibk Referred Stock previously converted; or 

(iv) adversely affect the liquidation preferences, dividend right or 
voting rights of the holdem of Series B Convertible Preferred Stock; or 

(-0 pay my ditidendr on the Common Stock at a time when any 
shares of Series B Convertible Preferred Stock is still outstanding. 

8. No Dilution or lmoaimtcnt. The Corporation will not, by amendment of its 
Certificate of l.ncorporation or through any r~rganization, van&~ of capital stock or assets, 
consolidation. merger. dissolution, issue or sale of securities or any other voluntary action. avoid 
01 wck to avoid the observance or performw~cc of any of tbc terms of tbc. Series B Convextible 
Preferred Stock set forth herein. but wiU at all ties in good faith assist in the carrying out of all 
such terms and in the taking of all such action as may be necessary or appropriate in order to 
protact the rights of the holders of the Series B Convertible Prefvrcd Stock against dilution or 
other impairment. 

9. Notices of Record Date. In the event of: 

. (a) my taking by the Corporation of a record of the holders of any class of 
securities for the purpose. of determining the holders thereof who are entitled to receive any 
dividend or other distribution. or any right to subscribe for, purchase or otherwise acquire any 

-1% 



. 

shares of capital stock of soy class or any other securities M property, or to receive any other 
right, or 

(b) any capital nxrganization of the Corporation any nxlassiiication or 
recapitalization of the capital stock of the Corporation, any merger 01 consolidation of the 
Gnpmtion, OS my tmnsfer of all or substantially all of the assets of the Cor~xaion to any other 
cnrpDra!!ion, or any other entity or person, or 

w arty voluntary or involuntary d.issoluticm, liquidation or winding up of the . 
CmpQmtiion. 

then and in each such event the Corporation shall mail or cause to be mailed to each holder of 
Sales B canvertiblc Prefer& Stock a notice specifying (i) the date on which any such record is 
to be taken for the purpose of such dividend distribution M right sod a rlesc@ion of such 
dividend, distribution or right. (ii) the date on which any such reorganization. rcclass&ation. 
mcapitalimtion, transfer, consolidation, merger, dissolution, liquidation or winding up is 
expacted to become effective, and (iii) ths time, if any, that is to be fixed, as to when the holdas 
0frecordofCoInmon Stack (or other securities) shall be entitled to exchange their shares of 
Common Stock (or other securities) for securities or otba property deli~uablc upon such 
nmrgsnization, reclassif~ation, rccapitalization, transfer. consolidation, merger, dissolution, 
liquidation orwin&g up. Such notkz shall be mailed by first class mail, postage prepaid, at 
least one (1) days prior to the date specified io such notice on which such wtion is to be taken. 

10. issue Tax. The issuance of certificates for SW of Common Stockupon 
v~nvmsion of Series B Convertible Preferred Stock shall be made withoot charge to the hol&rs 
thereof for any issuance. tax in reap& thereof. provided that the Cotpomtion shall not be 
required to pay soy tax in respect of any transfer involved in tbc issuance and delivery of any 
catifkatc in a mmo other than that of the holder of the Series B Convertible Prefand Stock that 
is being converted. 

. 
D. Descri&.m of Sc,ries C Convetible Preferred Stock. AU of the rights, 

preferences and privileges granted to or imposed on the Series C Cawxtible Preferred Stock and 
the. holders thereof are as follows: 

1.~ Designation. A total of 1.476.720 shares of the Corporation’s Preferred Stock 
shdl be designated the “Series C Convertible Preferred Stock”. As used hemin, the term 
‘Preferred Stock” used without references to the Series C Convertible Prefcned Stock means the 
shares of Series C Convertiilc Preferred Stock. and the sbans of any se&i ofPre.foncd Stock of 
the Corporation issued, authorized and designated from time to time by a raolution or 
rcsdutions of tbe Board of Directors, sham for share alike and without distinction as to class, 
except as otherwise expressly provided for in this Article Fourth of this Certificate of 
Incorporation or as the cantext otherwise requires. 

2 Dividends. Dividends on tbc Series C Convertible Preferred Stock &all be 
payable when, as and if declared by the Board of Directors of the Corporation. No dividends 
(other than dividends or diitributions payable solely in shares of Common Stock of the 
Corporation) Shall be paid. declared or set aside. and.oo other distribution shall be made. on or 
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with “spat to the Comm Stock of the Corporation unless and until tJwe shall have been paid, 
or declared and set aside for payment dividends with respect to the Sties C Convertible 
Preferred Stock in an amount which the holders of SW& C Convertible Preferred Stock would 
have received if they had converted their Series C Convertible Preferred Stcck into Common 
Stock imatediately prior to the record date for such dividend or distibotion. 

3. ~auidation, Dissolution or Win-. 

f=) Treatment at Liauidation. DissoloGon or Winding UQ. In the event of any 
liquidation$ dissolution or winding up of the Corporation, wit&her vohmtary or invololltaty, or in 
the evmt of ita insoIvency, before nny distribution or payment is made to any holdexs of any 
shares of Common Stock or any other class or series of capital stock of the Cnrporati~ 
designati to be junior to the Series C Comwtible Preferred Stock, and subject to tbz liquidation 

. rights and prefe~ces of any chw or series of Preferred Stock designated to be senior to, or on a 
parity with, the Series C Convertible Preferred Stock. the holders of each share of Series C 
Cowatiilc Prefemed Stock shall be entitled to be paid tit out of the assets of the Corpamtion 
avaihbl~ for disttitwion to holders of the Corpomtion’s capital stock of atl desses whether such 
assets arc capital, surplus or eamings, an amount (such amount. as so determined, ia refenzd to 
herein as the “Series C Liquidation Prefenmce”) equal to $1.30 per share of Series C 
Cmvertiile Prefen-ed Stock (which amount shall be subject to equitable adjustment whenever 
there shall OCCUI a stock dividend, stock split, combinatioh, reorganizations, r~~apitalioe. 
reclastification fx other similar event involving a change in the capital stnxhxe of the Series C 
Conveitible Preferred Stock). All shares of Prefa-ed Stock we on a parity with the Series C 
Convertible Frefd Stock with respect to the Liquidation Preference. 

@I hsu!3icient Funds. If upon such liquidation. diswh~tion or winding up the &.ets 
or surplus funds of the Corporation to be distributed IO the holders of shafes of Series C 
Convertiile PEfeKed stock aad any other then-outstanding ShaEs of the CorporEtios’s cap&d 
stock ranking on a parity with respect to the payments 011 liquidation with the Series C 
Convettible Preferred Stock (such shares, being referred to herein as the ‘?Zeriea C Parity 
Preferred Stock”) shall be insufficient to permit payment to such holders of the full Series C 
Liquidation Preference and all otherpreftintiaI amounts payable with respect to the Series C 
Convertiik Preferred Stock and such Series C Parity Preferred Stock, then the assets available 

. for payment or d@ibution to such holders shall be allocated amow the holders of the Suits C 
Convertible P&bred Stock and such Series C Parity Preferred Stwk, pro rate, in propation to 
the full tespcctivc prcfmtial mounts to which the Series C Convertible Preferred Stock and 
such Scrics C Parity Preferred Stock are each entitled. After payment has been made to the 
holders of the Series C Convertible Preferred Stock and the Series C Parity Prefer& Stock of 
the full Series C Liquidation Preference and alI other preferential amounts to whiCh such holders 
shall be entitled as aforesaid. the holders of Series C Convertible Preferred Stock shall 1l0t 
receive any forther portion of the remaining assets of the Corpomtion available for distribution to 
its sbaboldem and all such remaining assets shall be distributed to the holders of the Common 
Stock, the holders of any Series C Parity Preferred Stock designated to participate with holders 
of Common Stock and any other class or series of capital stock of the Corporation designated to 
be junior to the Series C Convertible Preferred Stock, 
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(d Certain Transactions Treated as Liauidation. Forporposes of this Section 3. at 
the election of a majority of the outstanding holders of Series C Convertible Preferred Stock, 
(A) rmy acquisition of the Corporation by ~MPZJS of ~~erg~r or 0th form of ~*tpr'atr 
~ganizationwithorintoanothercOtporationinWhichOUutandiUgsh~OfthecorporatiOn 
ate uchanged for securities or other consideration issacd, or caused u) be issued, by the other 
corporation or its subsidiary, in which trstLSaai0n this CorpwatiOtl is not the surviving Cntity, 
and. as a result of which tmnsactiw, the shsrehoIders of this Corporation own 50% or less of the 

* voting power of the surviving entity (other than a mere reincorporaCion tamtmction). or (B) a 
sale, baasfez or lesse (other then B pledge or great of a secolity interest to B bona tide lender) of 
all or substantially sll of the assets of the Cot~oration (other than to or by B wholly-owned 
subsidiary of the Colporation), sbaU he treated BS B liidetion. dissolution OT winding up of the 
Corporation and shall entitle the holders of Series C Conveniblc Referred Stock to receive at the 
closing of any such trsnsactioos their Series C Liquidation Preference. 

Cd) Distributions 0fPmwtly. Whenever the ddiiution provided for in this Section 
3 shall he payable in property other than cash, the value of such dishibutioo shall be the fair 
market value of such pmpeny 85 de&mined in good faith by the Board of Directors. 

4. VotinePowq. 

(a) &gg& Except as othemi.92 expmsly provided in Section 7 hereof or ss 
otherwise ttquircd by law, each holder of Se&s C Convertible Preferred Stock shall be entitled 
to vote on all matters and shall be eotitied to that number of votes equal to the largest number of 
‘whole shares of Comoma Stack into which such bolder’s shares.of Series C Convertible 
Refemed Stock c&d be converted, pursuant to the pmvisions of Section 5 hereof. et the record 
date for the determination of sto&holdezs entitled to vote on such matter or, if no such record 
date is established, st the date such vote is t&en or any written consent of stockhoIders is 
solicited. Except as otherwise expressly provided in Section 7 hereof or ss otbenv& required by 
law. the hdders of shares of Preferred Stock and Common Stock shaU vote together as a single 
class on all matters. 

5. Conversion Rights. The holders of the Series C Convextible Preferred Stock shall 
have the following righa with respect to the conversion of such shares into share.5 of Common 
stock 

w w. Subject to end in compliance with the provisions of this Section 
5. any or all shares of the Series C Convextible preferred Stock may. at tie option of the holder 
thereof (except that upon any liquidation of the Corporation the right of conversion shall 
terminate at the close of business on the business day fixed for pay-t of the amoaafs 
distributable on the Series C Convertible Preferred Stock), be converted at any time into fally- 
paid sod non-assessable shares of Common Stock. The number of &ares of Cornmoo Stock to 
which a holder of Series C Coaveztiile Preferred Stock.shall be entitled to receive upon 
conversion shall be the prcduct obtained by multiplying the Series C Applicable Conversion 
Rate for tb~ Series C Convertible Preferred Stock (determined as provided in Section 5(b)) by 
the number of shares of Series C Convertible Preferred Stock being convetid at any time. 

-22- 



63 Ao&able Conversion Rate. The cometion rate in effect at any time for 
the Series C Convertible Preferred Stock (the “Sedes C Applicable Conversion RaW) shti be 
the quotient obtained by dividing $1.30 by Series C Applicable Conversion Value, calculated BS 
provided in Section S(c). Initially, the Series C Applicable Conversion Rate shall be one (1). and 
each share of Series C Cotwertib~e Preferred Stock shall initially be convertible into one (1) 
shm of Common stock. 

(4 A~k&le Convtion Value. The Series C Applicable Conversion Value 
in effect &xn time to time, except as adjusted in accordann with Section 5(d) hereof, shall be 
$1.30 with respect to the series C Convertiile Preferred Stock (the “‘Series C Applicable 
c0nvers10n valur). 

. 
(0 ~justtnent to Auulicable ConVersion Vtie. 

(i)(A) lJmm Dilutive Issuances of Common Stock or GxWWiile 
Securities. of the ~orporatbm shell. while there are any shans of Series C ConvertMe,Prefemd 
Stcck outstanding, issw or sell shares of its Connnon Stock (cc Common Stcck Equivalents. as 
defined below) without consideration or at a price pu share less than the Series C Applicable 
Cmvexsion Value in e&t immediatiy prior to so& issuana or sale, then in each such case 
such Series C Applicable Conversion Value opaLeach such issuance or sale; except as 
,hminaftcr pmvided, shall be lowered so as to be equal to an amount detemimd by mUltiflying 
the Series C Applicable Conversion Value in effect @mediately prior to such calculatioo by a 
ftaction: 

(1) the nmtw of which shall be (a) the number of shares of 
Conmon Stock outstanding immediately ptior.to the issuance of such additional sbaes of 
Common Stock or Common Stock Equivalents (&&ted on a follydihited, fully-convezted 
basis assuming the issuaoce of all sheres of Common Stock upon the exercise OI conversion of 
aU then exer&ahIe Common StockEqoiv&nts. as defined in paragraph 5(i)(B)), plus (b) the 
number of shares of Common Stock which the net aggregate consideration. if any, received by 
the Corporation for the total number of such additional shares of Common Stock or Common 
Stock Equivalents so issued would purchase at the Series C Applicable Conversion Value in 

. effect immediately prior to such issuance. and 

(2) the denominator of which shall be (a) the number of shares of 
Common Stock outstanding immediately prior to the issuance of such additional shares of 
Common Stock or Common Stock Equivalents (calculated on a folly-diluted. folly-convex&d 
basis, assuming the issuance of all shares of Common Stock “pon the exercise of conversion of 
all then exercisable Common Stock Equivalents), plus (b) the nomta of such additional shares 
of Common Sto& or Common Stock Equivalents so issued. 

All calculations shall be rounded to four decimal points. The provisions of this Section 
5(d)(i)(A) may be waived in any instance (without the necessity of convening any meeting of 
stockholders of the Corporation) upon the written consent of the holders of a majority of the 
outstanding shares of Series C Convertible Preferred Stock. 
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(i)(B) Urx, Other Dilutive bsuances of Warrants. Ootions and Purchase 
Riehts to Common Stock or Conv>bie Secmities. 

(1) For tbe ptnp~ses of this Section Xd)(i), the issuance of any 
warrants, options, subscription or purchase lights with l-espcct m shares of common stock and 
the issumce of any securities convertible into or exercisable 01 excbmgeable for shares of 
Common Stock, or th issuance or de of my wmmts, optims, subscription or purchm rights 
with respect m such conmtible, exercisable or wchmgeable securities (coUectively, “Comnm,, 
Stock Equivalents”), shall be deemed an issuance of Common Stock with respect to the Series C 
Cmvcrtible Preferred Stock if the Net Consideration Per Share (as hereinafter det.zmined) which 
may he received by the Corporation for such Commaa StwkEquivalents shall bt: less than the 
Series C Applicable Conversion Value in effect at tbc time of such issuance or sale. Any 
obligation, agreemat or undertaking to issue or sell Commm~ StockEquivalents at my time. in 
the future shall be deemed to be an issuance or sale at the time such obligation. a~cment or 
umbaking is made or arises. No adjustment of the Series C Applicable Conversion V&e shatl 
be made under this Scctiau 5(d)(i) upon the issuance of any shams of Common Stock which are 
issued pursuant m the exercise. wnvasion or exchange of any Common Stock Equivrdents if 
any adjustment shall previously have been made upon the issuance of any such Common Stock 
Eqnivalents as above pdded. 

Adiustments for CanccIlation or Exoiration of Common Stack 
Esuivalents. Any adjustmmt of the Series C Appiicable Gmwrsi~ Value with respect to this 
paragraph which relates to Common Stock Equivalents shall be disregard+ in whole M in part. 
as applicable, if, as. and when all, or such potion, of ouch Common Stock JZquivalents expire m 
are canmJed without being exercised. so that the Sties C Applicable Conversion Value 
cffcnive immediately upon such cancellation or expiration shall be equal-to the Series C 
Applicable Conversion Value in effect at the time of the issuance of the expired or canceIled 
Common Stock Equivalents, with such additional adjustments as would have been made to the 
Series C Applicable Conversion Value had the expired or cancelled C-n Stock Equivalents 
not been issued. 

(2) Net Consideration Per Share. For purposes of this paragraph, the 
“Net Consideration Per Share” which may be meived by the Coqmation shall be determined as 
follow5: 

(a) The Wet Consideration Per Sham? shall man the amount 
equal to the totaI amount of consideration, if any, received by the Corporation for the issuaoce or 
sale of such Common Stock Equivalents. plus the minimum amount of consideration, if any, 
payable to the Cmparation upon exercise. or conversion or exchange thereof, divided by the 
aggngatc number of shares of Common Stock that would be issued if all such Common Stock 
Equivalents were exercised, exchanged or converted. 

@) The “‘Net Consideration Per Shate” which may k received by 
the Gxpcmalim shall be determined in each instance as of the date of issuance or sale of 
Common Srock l?quivalents without giving effect to any possible fuhm upward price 
adjnstments OT rate adjustments which may be applicable with respect to such Common Stock 
Equivalents. 
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(i)(C) StockI> ~dedcn ‘v’ ds for Holders of Caoital Stock Other Than . 
Common Stock In the event that the Corporation shalLmake or issue, or shall tlx a record date 
for the determination of holders of soy capital stock of the Corporation other than holders of 
Common Stock entitled m receive a dividend or other distribution payable in Conrmon Stock or 
securities of the Corpomtioo convertible into, exercisable for or otherwise exchangeable for the 
Conunon Stock of the Corporatioo. then, for purposes of detemtioiig the Net Coosideration Per 
Shsre, such Common Stock or other securities issued in payment of such dividend shall be 
d&toed to have been issued for a coasider&ion of $.OOl, except for(i) dividends Payable in 
ahsres of Common Stock payable pro rata to holders of Series C Convertible Prefernd Stock and 
to hdders of any other class of stock (whether or not paid to holders of any othex class of stock) 
or (id) with respect to the Series C Convertible Prefmcd Stock. dividends payable in shares of 
Series C Convettiblc Preferred Stock, provided however, that holders of any shares of Suies C 
Convettiile Ptefarred Stod: shall be entitled to receive such shharcs of Common SC& for which 
the shares of Series C ConvertiblePreferred Stock are then convertible. 

(i)(D) Considertdion other than Cash. For purposes of this Section 
S(dxi), if a pout or all of the consideration received by the Cmporatioo in cotmctioo with the 
isswnca of shares of the Common Stock or the issuance of any of the securities described in this 
Section S(d)(i) consists of property other than cash, such considemtion shall be deemed to have a 
fair market value as is reasonably determined in good faith by the Board of Directors of the 
C0pMOll. 

. 

(i)Q Excmtions to Anti-dilution This Section 5(d)(i) shalI not apply 
under any of the circumstances which would constitute au Exha+eary Comma n Stock Event 
(as desctibed below). Further, this Section 5(d)(i) shall not s@y with reapcct to: 

(1) the issuance OT sale from time to time. of shares of Common Stock or 
options to purchase such s@res of C-on Smck. issuable m directots. officers, employeczand 
consultants of the Corporation or any subsidiary pursuant to any qualified or non-qualified stock 
option or purchase plan approved by the Board of Directors of the Corpo~$on (the “*Reserved 
Employee Shares”); 

(2) the issuance of shares of Commori Stock upon the conversion of any 
shams of Series C Convertible Pmferred Stock; 

(3) any shares issued by the Corporation in connection with any strategic 
alliance, joint venture or licensing agreement where the parties to such venture are not tinancial 
itWestoIS; provided tbat tLw issuance of such shares does not exceed 15% of the total number of 
shak issued and outstanding (on a fully diluted and fully converted basis) of the Cot-p&tion; 

. 
(4) my shares issued pursuant to this Section 5; and 

(5) any shares issued upon the exercise or conversion of ao option, 
warrant, preferred stock, debenture or any other convertible security (Tonvertible Security”), 
provided that the issuance of such Convertible Security was (a) subject to this Section S(d)(i) 
(regardless of whether the rubscdher elected to exercise such rights umkr this S&ion 5(d)(i)) or 
@) exempted under this Section 5(d)(i): provided; however, that any issuance below $1.30 per 



share (subjecr to the Series C Applicable Conversion Rate) with respect to subsection (3) above 
shall not be exempted from the provisions of this Section S(d)(i). 

(d)(ii) Uwn Extmordinwv Common Stcck EWXIL Upon the happening 
of an Extraordinary ~mmon S&k Eveot (as~hereinafter defmed). the Series C Applicable 

* Cawxsion Value (and all other conversion values Sst fortb in Section S(d)(i) above) shall, 
sim&meously with tbe happening of such Extraordinary Common Stock Event, be adjusted by 
multiplying tbe Series C Applicable Conversion Value by a fraction. the numerator of which 
shall be the number of shares of Common Stwk outWading immediately prior to such 
Extraoidinasy Common Stock Event and the denominator of which shall be the number of shares 
of Common Stock outstanding immediately atIer such Ex’x%ordintoy Common Stock Event, and 
the product so obtained shall thereafter be the Series C Applicable Canversion Value. Tbe Scris 
C Applicable Conversion V&e. as so adjusted. shall be readjusted in tbe same mannerupntbe 
happaiog of any successive Extraordinary Common Stock Event or Events. 

An ‘Extraordinary Gnomm Stock Event” shall mean (i) the issue of 
additional sham of Common Stock as a dividend or other disiriLWion on outstanding shares of 
Common Stock, [ii) II subdivision of outstanding shares of Common Stock into a greatex number 
of shares of Common St&, (iii) a combination or rwerse stock split ofoutstandiap shares of 
Common Stock into L smaller number of shares of Common Stock. or (iv) a xe&ssification of 
the. +?tandii shares of Common stock. 

(=I Automatic Conversion Uoon Initial Public Offcrina or Election of 
Preferred Stock 

’ 
(0 Mandatorv Conversion of Series C Convertible Preferred St& 

immediately upon (1) the closiig of an undenvritten public off&ring on a firm ccmmitment basis 
pursuant to a0 effective tegisti~ statement filed pursuant to the Sec.&ties Act of 1933, as 
amended, covering the offer and sale of Common Stock for the accoum of the Cmporation in 
which the Corporadon actually receives gross proceeds equal to or greater than $10,000,000 
(calcnMed before deducting underwriter’s discounts and commitions but befom calculation of 
cxpenscs), and in which the price per share of Common Stock equals or exceeds $2.60 (such 
price subject to equitable adjustment in the event of any stock dividend, stock @it, combination, 
reorganization, rccapitalization, reclassification or other similar event involving a change in the 
capital structure of the Corporation). or (2) the effective date of tbc conversion of sixty-six and 
two thitds percent (66 20%) of the then outstanding sharea of Series C Convertible Referred 
Stock pursuant to the approval of such holders of Scriea C Convertible Preferred Stock, set forth 
in a written notia to the Corpxation, of an election to convert such Series C Convertible 
Preferred Stock into Common Stock then all outstanding shares of Series C Convertible 
Preferred Stock &II be convened automatically into the number of shares of Conmion Stock 
into which such hares of Series C Convertible Preferred Stock are then conv.xtibIe pursuant to 
Section 5 hereof as of the effectiveness of such underwritten public offering or the stateddate of 
EIP&UOV~ of such holderr of Series C Converrible Prrfcned Stock without tiy fuaher action by 
the holders of such shares and whether or not the certificates representing such shams an 
sumndemd to tbe Corporation or its transfer agent. 

. 
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(ii) Smender of Certificates Uoon Mandatorv Conversion. Upon the 
ctccmrence of the conversion events specified in the preceding paragraph (0, the holders of the 
Series C Convertible Referred Stock shall, upon notice from the Ccqmatim, surrender the 
cehficatea rap-dug such shares at the office of the Corporation or of its hmsfer agmt for 
the Common St&. Therwpon, there shall be issued and delivered to such bolder a cetificate or 
certificates for tbc. number of s&es of Common Stock into which the sham of Series C 
Convenible Preferred Stock so surrendered were convertible on the date on which such 
convexs.ion marred. The Corpomtion shall not be obligated to issue such certificates unless 
certifmate.s cvidacing the shares of Series C Convertible Preferred Stockbeing converted are 
either delivered to the Coqmmticm or any such transfer agent, or the holder notifies the 
Corporation that such ~ertiiicates have been lost, stolen or destroyed and executes an agreement 
satlrfamay to the corporation to hhmnify the Corporation from any loss incurred by it in 
connecti tbemwith 

(f) Dividends. In the event the Corporadon shall make or issoe. m shall 6x a 
record date for the demmiaation of boldem of Common Stock enWed to receive a dividend or 
other distribution (other than B dishiiution in liquidation or other distribution otFmw&e provided 
for herein) with reqmt to the Common Stock payable in (i) securities of the Corporadon e 
&g sham of Common Stock, or (ii) other assets (excluding cash dividends or distriiutions), 
~andineachsuch~ntprovisionshallbe~sothatthcholdccsofthc~esc 
Convettiile Itdared Stock shall receive. upon conversion thereof in addition to tbc number of 
sbacs of Common Stock receivable thereupon, the number of securities or such otbu asseB of 
the Cotporatiw which they would have. received had their Se& C Conveltiile Preferred Stock 
been converted into Common Stock on the date of such event and bad they tbere&er, during the 
pexiod from the date of such event to and incIuding the Conversion Date (as that e is hexafter 
d&d in Section 5(j)), retained such securities or such other assets xc&able by them during 
such period, giving application to aII other adjustments called for during such period under this 
Section 5 with respect to the rights of the holders of the Series C Convertible Preferred Stock. 

63) Caoital Reomanization or Reelassitication. If the Common Stock issuable 
upon the conversion of the Series C Convertible Prefamd Stock shall be changed into the same 
01 different number of shares of any class or clasm of capital stock, whether by capital 
rewganizaticm, recapitiiation, xcktssificaticm or othemise (other than a subdivision or 
eombiicion of shares or stock dividend provided for elsewhere in this Section 5, or the sale of 
all or suhstardiaUy all of the C!qaration’s capital stoclc or assets to any other pm), then and 
io each such event tbe holder of each share of Series C Conve~Ole Preferred Stock shall have 
the right thereafter to cowen such shm into the kind and amomt of shares of capital stock and 
orher securities and Pmpeay receivable upon such reorganization, recapitalion, 
reclassification or other change by the holders of the number of shares of Common Stock into 
which such shares of Series C Convertible Preferred Stock might have beea convened 
immediately prior to such roOrganmtion. recapitalizstion, reclassification or change, all subject 
to further adjustment as provided berein. 

(h) Cmiti Reor~mization. Merm or Sale of Amets. If at any time or from 
time IO time there sbdl be a capital reorganization of the Common Stock (otbex tbao a 
subdivision, combination, retapitiimtion, reclassification or exchange of shares provided for 
e!sewhere in tbis Section 5) or a merger or consolidation of the Corporation with or into another 
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corporation 0th~; than a merger or reorganimtion involving only a change in the state of 
incorporation of the Corporation ot the acquisition by the Corporation of ax~other business where 
the Corporation survives as a going concun, or the sale of all or substantially all of the 
Coqmafiun’s capital stock or assets to any other person, then. as a pari of such reorganization, 
merger. ot consolidation or sale. provision shall be made 60 that the holders of the series C 
Cnnvcxtible Preferred Stock shall themafterbe entitled to receive upon conversion of the Series 
C Converiibk Prefamd Stock the per share kind and amount of~nsideration received or 
receivable (iiudiag cash) upon such merger, consolidation or sak, to which such holder would 
have been entitled if such holder had convtrtcd its shams of Series C Convertible Prefer4 
Stock bmnedhdy prior to such capital reorgaeization. merger, consolidation or sale. In any 
such case. appmpdate adjustment .&II be made in the appiication of the pmvisions of this 
Section 5 to the end that the pmvisions of this Section 5 (includiig adjtitment of the Seiiea C 
Applicable t3nv&on Value then in effect and the number of shams of Common stiorothu 
sdties kmahle npon conwsion of such shares of Series C Convettible Referred Stock) shall 

. be applicable. aftexthat event in as nearly equivalent a manner as may be practicabIe. 

(0 ccrtlficate as to Adiustmnts: Notice bv Commadon. In each case of ae 
,adjustment or readjustment of the Sties C Applicable. Conversion Rate, the Corporation at its 
expcrse wiil timisb each holder of Series C Gmvettiblc Ptefemed Stock with a ceztiticate 
prepared by the Treasurer or Chief Fi Officer of the Corporation, showing such 
adjustment or readjustment, and stating in detail the fact8 upon which such adjustment or 
readjusbnent is based. 

ti) Exercise of Conversion Pritilepe. To exercise its conversion priviiege, a 
holder of Series C Convatible Referred Stock shall sumndw the certificate or certificaxes 
representing the shams being coovertcd to the. Corporation at its principal office, and shall give 
wilten notice to the Corporation at that office that soch holder elects to convert soch shares 
Such notice ahall also state the name or names (with address or addresses) in which the 
certificate or cdficah for shares of Common Stock issuable upon such conversion shall be 
issued. The certificate or certificates for shams of Series C Convertible Preferred Stock 
surrendered for conversion shaIl be accompmkd by pmper assignment thereof to the 
Corporation or in blank. The date when such written notice is received by the Corporation, 
togetherwith the certifiiate or certificates reprereoting the shares of Series C Convertible 
Preferted Stock being converted, shall be the “Conversion Date”. As promptly as practicable 

. aEm Ihe Conversiod D&s, the Corporation shall issue and shall deliver to the holder of the shares 
of Series C Convertible Preferred Stock being converted. or another person on its written order. 
such certiftcate or certificates as it may request for the number of whole shares of Common 
Stock issuable upon the conversion of such shares of Series C Convertible Preferred Stock in 
accordance with the provisions of this Section 5, and cash. as provided in Section 5(k). in respect 
of any fraction of a share of Common Stock issuable upon such conversion. Such conversion 
shall be deemed to have been effected immediately prior to the close of business on the 
Conversion Date, and at such time the rights of the holder as holder of the converted shares of 
Series C Convertible Preferred Stock shall cease and the person(s) in whose name(s) any 
certificate(s) for shares of Common Slack shall be issuable upon such comaion shall be. 
d-xncd to have become the holder ef holders of rexord of the shares of Common Stock 
represented thereby. 



1 

(k) Cash In Lien of Fractional Shares. No fractional shares of Common Stock 
or scrip representing fractional shares shell be issued upon the conversion of shares of Series C 
Convettible Preferred Stock. Instead of any fractional shares of Common Stock which would 
oh-wise be issuable upon conversion of Series C Convertible Preferred Stock, the Caporation 
shall pay to the holder of the shares of Series C Convertible Referred Stock which wcn 
converted a cash adju.stmad in respect of such ftactioeal shares in an amount equal to the same 
fWimloftbemarketplicepersh.WoftbeComlncm Stock (as determined in a reasonable 
manna prescribed by the Board of Directors) at tbc close of business en the Conversion Date. 

(l) p&al Conversing. IO the event some but not all of the shares of Suies C 
Convertible preferred Stock tepreaented by a certbicabz(s) surrendered by a holder ax couverted, 
tbe corporation shall -~anddelivcrtooronthcordsroftbcholder,atthcex~ofthe 
Corporation, a new certificate reprenting the number of shares of Series C Convertible 
EMend Stock which were not convened. 

(m) peservation of ComDion stock. The corporation shall at alI times reserve 
and keep available out of its authotizd but unissued shares of Common Stock, solely for the 
p-se of effecting the conversion of the shares of the Series C Convertible Pxfeued Sto& 
s~hnumberofitssharesofCommooStockasshallfromtimetoLimebesufficicnt~e~ctihe 

. conversion of all outrtanding shares of the Series C Convertible Prefemxl Stuck (including any 
shares of Series C Convatiile Preferred Stock repraated by any warrants. options, subscription 
or puck rights for Series C Convextible Preferred Stock), aud if at any time the numbtx of 
authorized but unissued shara of Commuo Stock shall not be sufficient te effect the conversiou 
of all then outstanding sharea of the Series C Convertible Pm&red Stock (including any shares 
of Set& C Convertible Preferred Stock represented by any warfants, options, subsaiptioos.or 
putrhase tights for such fieferred Stock). the Corporation shall take such action as may be 
nexssary to in- its authorized but unissued shares of Commou St& to such number of 
shares as sbau be sufficient for such purpose. 

00 No Reissuance of Preferred Stock. No share or shares of Series C 
Convertible Prcfc.lTcd Stock acquired by dx. Corporation by rcasmx of redemption, purchase. 
conversion or obnvise shall be reissued, and all such shares shall be cancclled, reti4 and 
eliminated from the sham which the Corporation shall be author&d to issue. The Corporation 
&all from time to time take such appropriate corporate action as may be necessary to reduce the 
authorized number of shares of the Series C Convertible Preferred Stock 

6. Redemution. The S&as C Convertible Preferred Stock is not redeemable. 

7. Restrictions andLimitations. 

(=) Comorale Action: Amendment. At any time when shares of Series C 
Convertible Preferred Stock are outstanding, except where the vote or written conscnt of the 
holders of a greater number of shares of the Corporation is required by law or this Ceticate of 
Incorporation, and in addition to any other vote required by law, without the w&ten consem of 
the holders of at least a majority of the then outstanding Series C ConvemiIe Preferred Stock 
(with each share being entitled to one vote) given in writing or by vote. at a meeting consenting 
or voting (as applicable) separately as a series, the Corporation will not amend its Certificate of 



. 
. 

Incorporation or by-laws if such amendment would materially adversely affect any of the rights, 
preferences, privileges of or lbnitations provided for hemin of any shares of Series C Convertible 
FI&rrcd Stock. Without limiting the generality of the foregoink Ihe Corporation will not 
amend its Certificate of Incorporation or by-laws without the approval of at least a majority of 
the then outstanding shares of Series C Convertible Preferred Stock to: 

(0 cause the Corporation to redeem, rqmrchasc or otherwise acquire 
for value (or pay into or set aside for a s&king hmd for such purpose). sny sham or shams of 
Conmen Stock other than a redemption. repurchase or other ac+sition for cash of unvested 
shstes under Ihc fotieibxe pmvisions of the Corporaticm’s stock option, mshicted stock or other 
equity compcnsaticm plaus or agreements or any shams of Sctics C Convcrtiblo Rofcrmd Stock 
which is uffemd pm rata to all hol&s thereuf: or 

(ii) authorize 01 issue. or obligate the Corporation to authorize or issue, 
addtional shams of Preferred Stock senior to the Scricg C Commtiilc Pmfcmd Stock with 
rfspcct to liquidation preferencea, dividend rights, voting rights or redemption rights; or 

. (iii) increase or tiecmasc (except rc.timment following conversion) the 
autharizcd number of shams of So&s C Convertible Prefetxd Stock or reissue shares of Series 
C Convertible Pmfenrd Stock previously cone or 

(iv) adversely affect the liquidation preferences, dividend right OT 
voting tights of the holders of Series C Convertible Prefezred Stock; or 

(v) pay any divided on the commoo Stockatalimewhenuly 
shares of Series C Convertible Prefetmd Stock is still outstaudlng. 

8. No Dilution oc ho aimI. en& The Corporation will not, b~~amendment of its 
Catiticate of Incorpm-atien or tbmugh any rmrganization, transfer of capital stock or assets, 
~cousolidation. merger. dissolution. issue or sale of securities or any other voluntary action. avoid 
of seek to avoid the observance or performance of any of the terms of the Suies C Couver$blc 
F’dd Stock set forth herein, but will at all times in gwd faith assist in the carrying out of all 
such terms end in the taking of all such action as may be necessary or appropriate in order to 
pmtect tbe rights of the holders of the Series C Convertible Preferred S&k against dilution or 
othcximpsimunt. 

9. Notices of Record Date. Iu the evcut of: 

w any taking by the Corporation of a reccfd of the holders of any class of 
securities for the purpose of detcxmining the holders thereof who are entitled to receive wy 
dividend or other distribution, or any right to subscribe for, purchase or otherwise acquire any 
shams of capital stock of any class or any other securities or property, or to receive any other 
right, ot 

(b) any capital rcorgsuization of the Corporation, any reclassif~ation or 
recapitalization of the capitel stock of the Corpomtion, any merger or consolidation of the 
Corporation, or any aansfer of ail or substantially all of the assets of the Corporation to any other 
corporation, or auy other entity or person, or’ 
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Cc) any voluntary or involuntary dissolution, liquidation or winding up of d-1.5 
COrpo~tiOtt. 

then and in each such event the Corporation shall mail or caose to be mailed to each bolder of 
Series C Convcrtiblc Preferred Stock B notice spaifying (i) the date on which any such record is 
to be talk for tbc pllrposc of such dividend, distribution or right and a description of such 
dividend, distribution or tight. (ii) the date on which any such reorganization. reclassification, 
recapitization, transfer, consolidation. merger, dissoIution, liquidation or wiodimg up is 
expzted to become e.ffative, and (iii) the time, if any, that is to be fixed, as to when the holders 
of record of Common Stock (or other securities) shall be entitled to exchange their shares of 
Common Stock (or other secutitiw) for xcuritiea or other prqwx’ty deliverable upon such 
nxxganiation, recl&sification, recapitalization. transfer, consolidation, merger. dissolution, 
liquidation or winding up. Such notice shall be mailed by first claw mail, postage prepaid, at 
least one (1) days prior to the date specified in such notice on wbicb such &ion is to be taken. 

10. &te Tax. The issumcc of cextiftcatcs @r shams of Common St& upon 
conversion of Series C Coovatible Preferred Stock shall be made witboot charge to the holders 
thereof for any issuance fax in respzt themof, provided that the corporation sbau wt be 
requited to pay any tax in rap&t of tiy transfer involved in the issuance and delivery of any 
ccrtiticate in a name other than that of the. holder of the Series C Coovenible F’mfeued Stock that 
is being convened 

FttTH. The name and business address of the sole incorporator are Gregory L. White, 
Esq., Jo ChappeU White LLP. 268 Summr Suez& Bostoo. Massacbusctts 02210. 

SIX-I-H. In tkthsanee of, and not ha liitation of. powers conferred by statute. it is 
further provided: 

A. The Board of Directors is expressly authorized to adopt, amend or repeal 
the By-laws of the Corporarion. 

B. Election of directors need not be by @ten ballot unless the By-laws of 
the Corporation shall so provide. 

C. The books and records of the Corpomtion may be kept at such place 
within or without the State of Delaware as the By-laws of the Corporation may provide or 
asmaybedesignatedfromtimcu,timebytheBoardofDiroctors. 

SEVENTH. Whenever a compromise or arrangement is proposed between the 
Corporation and its creditors or any class of them andlor between this corporation and its 
stockhoMers or any class of tbcm. any court of equitable jurisdiction witbin the State of 
Dclawarc may. on the application in a summary way of the Cmpomtion or of any creditor or 
stockholder tbtxeaf. or on the application of my ~~%~ivcr or receivers appointed for the 
Cotporatiott under the provisions of section 291 of Tide 8 of the Delaware Code or on the 
application of bustees in dissolution or ofany receiver or receivers appointed for the Corporation 
under the provisions of scctioo 279 of Tide 8 of the Delaware Code, orde.r a meeting of the 
crcditots or class of creditors, and/or of the stockbolden or class of stockholders of the 
Corporation, as the cast may be. to be summoned in such manner as the said court directs. If a 
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majority in number representing tbrce-foluths in value of tbc creditors or class of creditors, 
and/or of the stockholders or class of stockholders of the Corporation, as the case may k, egret 
to any compmmise or arrangement and to any reorganization of the Carporation as coo.sequence 
of such compromise or arrang-t. the said compromise or arrangement and the said 
reorgsnization shall. if sanctioned by the court to wbicb the said application has been made, be 
binding on all the creditors or class of creditors, andlor on all tb.e stockholders or class of 
stockholders. of the Corporation. as the case may be, and also on the Corporation. 

EIGHTH. Except to the extent that the Generat Corporation Law of the State of 
Delaware prohibits the. elimination or limitation of It&ii of dimctom for breaches of fiduciary 
duty. no director of the Corpaation sbatl be pc.rsonaUy liable to the C!orpor&~or its 
stockholders for monetary damages for any breach of fidociary duty as a dkaor, 
notwithstanding any provision of law imposing such liability. No amendment to or repeal of this 
provision shall apply to or have any effect on the liability or alleged liability ofaoy directs of 
the Corporatim for or with respect to any acts or omissiona of such direct occorriqg prior to 
swh amendment. 

NINTH. ~1. Actions. Suits sod F’roceedings Other than bv or in the Rinht of tke 
Corcaxtioq. ~The Corporation shall indemnify each pason who was or is a party or is threatened 
to be made a party to any threatened, pmdiag or completed action. suit or proceeding w&her 
CM, ckdnal, administtadve or investigative (other than an action by or in the right of the 
‘lh@ation), by nason of the fact that he is or was, or has agreed to become, B dircotor or 
officer of the Cotporation. or is or was serving, or has agreed to serve. at the request of the 
coppora(ion, as a director. omer “I- trustee of. M in a similar capacity with. another colporatiotl. 
partnership. joint venture, trust or other enteqwisc (aKsuch pcrsOns b&g nfened to berafter as 
an ‘?ndemnitee”), or by reason of any action alleged to have been taken or omitted in such 
capacity. against ail co&s, charges and expenses (including attorneys’ f&). judgments. tins and 
amounts paid in settkment ectoelly and reasonably incurred by him or on his behalf in 
connection with such action, suit at pmceding and any appeal therefrom, if he acted in good 
faith and in a manner he reasonably believed to be in or not opposed to. the best interests of the 
Corporation and, with respect to any criminal action or prowding, bad no rasonablc cause to 
helicvc his conduct was unlnwful. The termination of any action. suit or proceeding by 
judgment order. settlement conviction or upon a plea of nolo contendere or its equivalent. shall 
no?, of itself, create a praomption that the person did not act in good faith and in a manner 
which he teasottahly betieved to be in. or not opposui to, the best intexwss of the Corporation, 
and, with respect to any criminal action or proceeding, had nasonabic cause to believe that his 
cottduct was uttlawf~L Nohvitbstaoding anything to the contrary in this Article, except as set 
foab in Section 6 below. the Corporation shall not indc.mnify M Indemnitee seeking 
indemnification in connection with a proceeding (or part thereof) initiated by the Indemnitee 
unless tk inttiation thereof was approved by tk Board of &ectors of the Corporation. 

2. Actions or Suits bv or in the Rirrht of the Corporation. The Coqxxation sbat~ 
indemnify any Indemnitee who wes or is a party or is threatened to be made a party to any 
timed, pending or camplet+ action or suit by or in the right oftbe Corporation to procure B 
judgment in its favor by reason of the fact that be is or was. or has agreed to become.. a director 
or officex of the Corporatia, or is or was serving. or has agreed to serve. at the request of the 
C~pmti~n, as a director. officer or trwtee of. or in B similar capacity wit& another corporation, 
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partnership. joint venture. trust or other enterprise, or by reason of any action alleged to have 
been taken or omitted in such capacity, against all CWA, charges and expenses (blc4uding 
attorneys’ fees) and amounts paid in settlement achlally and reasonably incurred by him or on his 
be&If in connection with such action, suit or pnxxediig and any appeal therafmm. if he acted in 
good faith and in amanner be reasonabiy believed to be in, onot opposed to. the best intwts 
of the Corporation, except that no indemnification shall be made in nqect of any cIaim, issue or 
mam as to which such person shall have been adjudged to be lile to the Corporation unless 
and only to the extent that the Court of Cbzwery of Delaware or the coon in which such action 
or suit was brought &all cktmnim npoa applicatioo that. despite the adjudicadon of such 
l~iability but in view of aU the circumstances of the case. such person is fairly and unreasonably 
entitled to indeattdty for such costs, cbargcs and expeuses (including attorneys’ fees) which the 
Court of Cbaecery of Delaware or such other court shall deem Pmper. 

3. lndenudfication for Costs. Charms and Exocnses of Successful Party. 
NoIdhstadig the other pmvisiotts of this Article, to the catoat that BII lndemeitee has been 
successful. 011 tie tits or othelwise. in defense of any aotion, suit or proceeding refcmd to in 
Sections 1 and 2 of &is Article, or in d&w of sny claim, issue ormatter tbereia, or w appeal 
from any such action. suit or proceeding. be shall be indemeified against all costs, charges and 
expanses (ii&ding attomc.~’ fees) actually and reawnablyincumdbyhimoronbisbehalfin 
cot-lncctiotl therewhh. 

, 

4. Jiti6cation and Defense of Claim. As a condition pnxeden~ to Ids right to be 
indemnified, the ledemtdtct must notify the Cerporatloo imwiting as soon as practicable of any 
action. suit. proceeding or investigation involving him for which indemoity will or could be 
sought. With respect to any action, sais proceeding or investigkion of which the Corporation is 
so notied, tbc Corporation will be entitled to part&&&e the&a at itr own expcw Nor to 
assum tbc defense thereof at its own expense. with legal counsel reasonably acceptable to such 
Indemnitee. After notice from the Corpomioo to the Indtitec of its cIe&oa so to assume 
such defense, the Corporation shall not be liable to the Indemnitee for any legal or other 
expenses subsequently incurred by the Indenmitee in cOnnectiOn with such claim, other than as 
provided below in this Section 4. The Indemnitee &all have tie right to employ his own counsel 
in connection with such claim. but the fees aad expenses of such counsel incurred atIer notice 
from the Corporation of its assumption of the defense. thereof shall be at tbe expense of the 
Indemnitee unless (if the employment of oounsel by the hxiemeitee has been authori~~I by the 

. Corporation, (ii) coumel to the Indemai~ shall have reasonably concluded that thm tiy be 
conflict of interest or position on any SigniIicaat issue between the Corporation and the 
Iedemnitee in the conduct of the defeose of such action or (iii) the Corporation shall not in fact 
have employed counsel to assume the defense of such action, in each of which - the fas and 
yp- of counsel for the Indemnitee shall be at the expense of the Corporation. except as 
otherwise expressly provided by tbis Article. The Corporation &all not be entitled to assume the 
defense of any claim brought by or in the right of the Corporation or ZLS to which counsel for the 
Indemnitee shall have reasonably made the concIusion provided for in clause (ii) above. 

5. Advance of Costs, Charzes and Exoeases. Subject to the provisions of Section 6 
below. in the event that the Corporation does not assume the defense pursuant to Section 4 of this 
&tick of any action, suit, proceeding or investigation of which the Corporation receives notice 
under this Article, any costs, charges and expenses (ii&ding attorneys’ fees) incurred by an 



Indmoitee in defending a civil or criminal action, suit. proceeding or investigation or any appeal 
therefrom shall be paid by the Corporation in advance of the fmal disposition of such matter, 
provided. however, that the payment of such costs, charges and expenses incurred bye an 
Memnitee in advance of the final disposition of such matter shall be made only upon receipt of 
an undemking by or on behalf of the Indemdtee lo repay all amounts so advanced in the event 
tbal it shall ultimately be determined that such Iademaitee is not entitled to be indemniiied by the 
Corporation as authorized in ttds Article. 

6. F’mcedure for bxiemsdti~. Any iodemaification or advancement of expenses 
pttrwmt to Section 1.2.3 or 5 of this Article shall be made promptly, and in any event witbin 60 
days afta receipt by tbc Corporation of tbc writtco request of the Ia~tcc, unless witbnspcct 
to requests under Se&on 1.2 or 5 of the Corporation determines within such 60.&y pctiod that 
such Iademnike did not meet the applicable standard of conduct set forth in Section 1 w 2. as 
the case may bc. Such detemination shall be made in each instance by (a) a majority vote of a 
quorum of the dinxtom of the Corporation consisting of persons who are not at that time parties 
to the action. suit or promding in question (“disinterested directors”), @) if w such quorum is 
obtainable, a majority vole of a cmnmiltec of two or more disiikm8M d&&xs, (c) a mnjodty 
vote of a quorum of the outstanding sbmes of stock of all classes entitled to vote for d&c&m. 
voting as a single class, which quamm shall consist of stockholders who are not at that time 

. parties to the action. soit or proceeding in question, (d) independent Iegal cDLmsel (who may be 
ngdar legal cotutsel to the Corporation) appointed for such purpose by vote of the doctors in 
the manner specified in clause (a) or @) atwe. or (e) a court of competent jurisdiction. The 
right to indeomikication or advances as granted by this Article shall be enforceable by the 
Memttike jn any mutt ofcompeknt juirdiction if the Corpo+ion denies sucbreqoest. in 
whole or in paa. or if no disposition tbuwf is made witbin tix #day period refered to above. 
Such Indemnitee’s carts, charges and cxpcnscs (including attorneys’ fees) incurredin connection 
with successfully establishing his right to in~catioo. in whole orinpxt, in any such 
proceeding shall also be indemnified by the Corporation. Unless otbewiae provided by law, the 
burden of proving tbavthe Jndemnitce is not et?itled to iodcmnifxation or advancement of 
expenses under this Atticle aball be on the Corporation. 

7. Subseauent Aniendment. No amendment, termination or rqxd of this Article or of 
the relevant provisions of the Delaware General Corporation Law or any other applicable laws 
shall affect or diminish in any way the rights of any Indcmdke to indemoitication uode.Ae 
provisions tmeof wi* respect to any action, suit, pmxeding or investigation arising out of or 
relating to atty actions, mans&xions or facts occur&g prior to the fti adoption of such 
amendment, termination or repeal. 

8. Other Riabts. The indemnitication and advancement of expenses provided by this 
. Article shall not be &e-d exclusive of any other rights to which a0 iedemnitee. seeking 

indemnification or advancement of expenses may be entitled under any law (common or 
stahttory). agreement or vote of stockholder or disintemted directors or otherwise, both as to 
action in his official capacity and as to action in any other capacity wbilc holding oftice for the. 
Chpwation, and shdl continue a8 to an Indemnitee who has ceased to be a director or officer, 
and shall inure la the benefit of the estate. heirs, executors and administrators of such 
bukmnitec. Nothing co!Rained in this Anick shall be demoed to mbit, and the Corporation is 
specifically authorized to enter into. agreements with officers and $irect.ors providing 



in&mniication tights and procedurra different from those Set forth in this Article. hi addition, 
the Corporation may, to the extent authorized from time to tin!e by its Board of Directols, gmnt 
in&lMitication rights to other employees OI- agents of the corpomtion or otbcr persons serving 
the Ckxporatioa sod such rights may be equivalent to, or greater or less than, those set forth in 
this Anick. 

9. partial hde~fication. If an Iwlmnitee. is entitled under any provision of this 
Aside to i~caticm by the Corporation for some or a potion of tk costs, charges and 
cxpmses (icIuding attorneys’’ fees), judgments, fioes or z%SlOUnk paid in settlement ar?toaUy and 
rczsombly itxwred by him m MI his behalf in connection with any action. suir proceeding or 
investigation and any appeal the&mm but not, however. for the total amount tborcof, the 
Corporation shdl nevenhc1es.s indemnify the Indemnitee for the portion of such costs, charges 
and expenses (iinding attorneys’ fees). judgments, fines 01 amounts paid in settlement to 
which such Indcmnitee is cntitlcd: 

10. hsurantt. The Corporation may purchase and maintain insurance, at its wparse, to 
protect itself and any director, ofiicer, employee or agent of the Corporation or another 
corporation, prutmbip, joint vm*. trust or Other enterprise against my wrpmse, liability or 
loss incurred by him in any such capacity, or arising out of his status BS such. wb&er or not the 
Cotpomtion would have the power to indemnify such pas00 against such cxpensa, liability or 
loss under tbc Ddaware Gcneral Coqodon Law. 

Il. Mm. If the Corporation is merged into of consolidated with 
amber corporation and the Cixpomtion is oat the swfivimg capofation, the surviving 

. corpoxadon shall assume the obligations of the Corpxatioo under this Aaiclc with respect @ any 
actiou, suit. proceeding or iovestigaiion arising out of or relating to any actions, trmlsactions or 
facts occurring prior to the date of such merger or consoiidation 

12. savines clause. If this Article or any portion bemof shall be invalidated on soy 
ground by any tout of competent jurisdiction, then the Corporatioo shall nwertbcless indemnify 
each Lndemni~ as to any costs, charges and expenses (including attorneys fees), judgments. 
fines and amounts paid in settlement in connection wjtb any action. suit, proceeding or 
invcstiffstion. whetbm civil, crimid or adminlstrativc. including an action by or in the right of 
the Corporation, to the fulIast extent permitted by any applicable portion of this Article that shall 
not have been invalidated aod~to the ftilksr exknt permitted by applicable Iaw. 

13. Definitions. Terms used herein and defined in Section 145(h) and Section 145(i) of 
the D&ware Gmetal Corporation Law shall have the respective meanings assigned to such 
t6m.s in such Section 145(h) and Section 14%). 

14. Subsauent Leeislation. If tbc Dclnware General Corporation Law is amended after 
adoption of this Article to expand futber the indemnification permitkd to lixlemnitees. then the 
Corporation shall indemnify such persons to the fullest extent pa-mitt&by rhe Lklaware General 
Corporation Law. as so amended. 

TENTH. The Corporation reserves the right to amend, alter. change or repcal any 
provision contained in this Certificate of Incorporation, in the mangler now or herafter 
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prescribed by statute sod this Certificate. of IncorpOration (as it may. hm time to eime. be 
mended. altered or changed). and all rights conferred upon stockholdws hen&, are M 
subject to this rrscz~ation. 

IN WITNESS WHEREOF. the 
Certiticate ofhcorporatioo this x day of 

. 

. 



DATE: 

FROM 

M: 

Jaauary 20,200O 

bfawecn T. Go&n 

Ms. Jrnt Krayer 
corporsttomDivision 
secy. OfState’s ofsoe-DJnwprc 

TIME: 2:oo PM 

PEONS NO.: 302-739-3073 
FAXNO.: 302-636-5454 

Ro: oniu No. 559004, Phm?d by Susan @ csc cotporation 
EntitytobeItmrpo~ ScrviScme.~~. 
Name RcgistrationN~. 3155044, Dueto hpi~: ZSmO 

This fling is b&g done by CSC Corporation, which is serving as Registered Agent fm 
ssrvisense.com, lnc. 

We rep- TelEnqy, lncqaratcd and Serviscnsa.w~ Inc. 

As S&I from CSC bar imdicahd, wyc aced tbir fding ta have today’s date. PLEASE 
CONTACT ME IF YOU DO NOT RFXEIVE THIS ENTIRE FAX ‘l-R.dNSMlSSION. 



. 
Jammy 20,ZOOO 

Delaware secretary of state 
Corporations Division 

RE: l%l3visense.wm. Inc. 

Dear Sir or Madam: 

We represent ScrviSense.com, Inc. and its aft-diite TelEnergy, Inccrpawtcd and IIR 
authoti to tie on their behalf. We we filing a Cmtiflcate OfJwqmation on behalf of 
ServiSense.com, Inc. The company bar reserved tbe name “S&Scw.com, Jnc.” inDelaware 
with registrarion number 3 155044, due to expire February 5,2OW. 

If you have my queetiane, please do not hesitate to call me et the above number. 
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(AMAssAcEusETTscoRPoRAmN) 

INTO 

SER-CO~~C 
(ADELAWARE COXSORAZXONJ 

180 Well8 Avmue, NeMon, MAO2459 
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TELBNBRoY.lNcoBPoR4IBD. 

By: 
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